STATE OF MAI NE Docket No. 97-523
PUBLI C UTI LI TI ES COWM SSI ON
Novenber 14, 1997

CENTRAL MAI NE PONER COVPANY ORDER ON
Di vestiture of Generation RECONSI DERATI ON
Asset s OF DI SCOVERY RULI NGS

VELCH, Chairnman; NUGENT and HUNT, Commi ssioners

l. SUMMARY

Central Mai ne Power Conpany (CMP) seeks reconsideration of
certain discovery rulings made by the Hearing Exam ner. W grant
reconsi deration and reverse nost of the Exam ner’s di scovery
rulings for which CVP seeks reconsi deration.

11. BACKGROUND

After CVWP filed objections to nore than 40 data requests and
the 1 ECG noved to conpel answers to its data requests, the
Exam ner held a hearing on Cctober 29, 1997 to resol ve the
di scovery dispute. The Exam ner ruled fromthe bench, granting
| ECG s Motion to Conpel for a mpjority of the data requests and
denying |ECG s Mtion for sonme. The Exam ner also ordered CVWP to
respond to the Exami ner’s Data Requests to which CW had
obj ect ed.

On Novenber 3, 1997, CMP sought reconsideration of the
Exam ner’s ruling conpelling discovery as to the foll ow ng data
requests:

| ECG 01- 23: Pl ease provide a copy of all studies,
anal ysi s, docunents, internal nenoranduns, or
el ectronic communi cations in CMP' s possessi on
relating to or discussing the potenti al
effect on the market value of CW' s
generating assets of the possible short term
and/ or permanent shutdown of nucl ear
facilities in New Engl and and New Brunsw ck
ot her than Mi ne Yankee.

| ECG 02- 10: Pl ease provide a copy of all witten or
el ectroni ¢ communi cati ons between CMP or its
agents and Dillon Read concerning the val ue
of CVMP' s generation, the value of other
utility generation or the RFP



| ECG- 02- 13:

| ECG- 02- 24:

| ECG- 02- 29:

| ECG- 02- 26:

EX-02-07:

Please provide a copy of any directions or
criteria employed by CMP and/or Dillon Read
Iin accepting or rejecting initial responses
to the RFP.! Pl ease provide a copy of any
report concerning the initial responses
prepared by CMP and/or Dillon Read.

Pl ease provi de copies of any anal yses
prepared by or for CWP, or in CW's
possessi on, which di scuss or analyze the
annual revenue affect on CMP' s T&D system of
alternative CMP generation sale scenari os.

Pl ease provide a copy of each anal ysis or

di scussion in CMP s possession of the bottom
line effect, tax effect or

shar ehol der/ di vi dend effect of alternative
CWP generation sal es scenari o0s.

Pl ease provide the various projections of the
cost of energy and/or capacity for part or

all of the period 1997-2015 upon which CWP
has relied since 1994 in naki ng deci sions
such as the sale of generating units, the
deci sions to sustain Miine Yankee and the
decision to cl ose Mai ne Yankee.

| f not provided in the Conpany’ s response to
Exam ner’s Data Request No. 1, please

i ndi cate how many Phase Il bidders CWP has
identified for each business unit. Identify
whet her bi dders on a particul ar business unit
al so bid on other units, and identify the
other units. Please also provide a copy of
all material provided to the Phase |

bi dders.

'CWP did not object to the italicized portion of this request.



EX-04-04: 2 Wth respect to the Conpany’s response to
EX-02-02, 3 pl ease:

a) confirmthat the Conpany’ s response
reflects the entirety of anal yses, studies,
recommendati ons or any other materi al
relevant to CVMP' s divestiture provided by
D |llon Read; or

b) suppl enent the response to EX-02-02.

CWP objected to answering these data requests on two
grounds: first, sone of the data requests seek information
regardi ng anal ysis of the market value of CMP' s generation assets
and as such are beyond the scope of the proceeding and are not
relevant or likely to lead to adm ssible evidence in this
proceedi ng; second, sone data requests seek information regarding
the Phase Il bids or information or analysis about the Phase |
bids, which are only marginally relevant to this proceedi ng and
whose di sclosure creates significant risks of harmng the bid
process. An oral argunent was held on Novenber 4, 1997 in which
| ECG and ot her parties responded to CMP' s reconsi deration
request.

The Hearing Exanmi ner was not asked to rule on CMP' s objections
to EX-04-04 because CWVP received that data request on Cctober 27
and, as of the hearing, had not yet filed its objection. Unlike
Ex-02-02, which requests information provided by Dillon Read on
the CMP bid process, EX-04-04 (which purports to follow up
EX-02-02) requests “the entirety of analyses ... relevant to
CW's divestiture provided by Dillon Read.” This data request is
sufficiently broad to enconpass all reports prepared by Dl lon
Read concerning the initial bid proposals and narket val ue

anal ysis and is therefore objectionable on the sane grounds as
the simlar questions propounded by |IECG and in EX-02-07. CM
filed an objection to EX-04-04 and, although that objection has
not been ruled on by the Exam ner, CMP includes that data request
in this appeal because the Examiner’s rulings on simlar requests
permt the Comm ssion to conclude that the Exam ner would require
CWP to respond to EX-04-04. Under these circunstances, CW

i ncl udes EX-04-04 here for the Conmmi ssion’ s consideration
notw t hstandi ng that the Exam ner has not ruled on that

obj ecti on.

3EX-02-02 requested: “Please provide all anal yses, studies,
recommendati ons or other material provided by Dillon Read to CWP
regardi ng divestiture processes and timng generally, or
CWP-specific.”



111. DECISION

Di scovery may be obtained of any natter that is relevant to
the subject matter involved in the proceeding or that is
reasonably calculated to lead to the discovery of adm ssible
evidence. MR Cv. P. 26(b)(1) and MPUC rul es, ch. 110, §
822(b). However, by Rule 26(c) of the Rules of Cvil Procedure
we may, upon show ng of good cause, protect a party by ordering
t hat di scovery not be had or that discovery be had only on
specified terns and conditions. Moreover, in denying a Mdtion to
Conpel made pursuant to Rule 37 as done by IECGin this
proceedi ng, we may nake such protective order as we woul d have
been enpowered to nake on a notion nmade pursuant to Rule 26(c).

I n deci ding discovery issues in this divestiture plan
proceedi ng, we know that many of the sanme issues that arise in
this proceeding will also arise in the sale of assets approval
proceedi ng. For instance, sone of the disputed requests are
relevant to market power issues. It is conceivable that market
power analysis may be rel evant to deciding the reasonabl eness of
the type of divestiture plan. Market power analysis wll,
however, be nore relevant after the winner or winners of the bid
process are chosen and the sale of assets is before us. It is
certain in any event that market power issues will not be
resolved finally in the plan proceeding and will be available to
be raised by any party in the sale approval docket.

Wei ghi ng agai nst all owi ng discovery of marginally rel evant
information is the harmthat could occur fromthe disclosure of
the information. W find that the harm from di scl osure of the
di sputed information is substantial. The public disclosure of
bi ds or the nunber of bidders could cause grave harm likely
resulting in asset sale prices being adversely affected. Wile
the public disclosure of CMPs or other market val ue analysis
woul d i kely not cause as nuch harm there is still a significant
chance that bid prices would be adversely affected. |n general,
we find that bal ancing the need for discovery with the harmthat
may result fromthe discovery |eads us to conclude that CW
shoul d be protected fromthe discovery of information about the
results of the bid process and about CMP' s or other market val ue
analysis. W now turn to each of the disputed requests.

1. 1ECG01-23

The request is relevant to market power issues and
arguably to the timng of divestiture. As discussed above,
however, we decide that the decision in this docket will not be
final on market power issues. Perform ng a bal ancing between the
need for discovery in this case and the potential harmfrom
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requiring discovery, we conclude that CMP should not be conpelled
to answer | ECG 01-23.

2. | ECG-02-10

We view information concerning CVWP or Dillon Read s
anal ysis of the market value of CMP' s assets to be sensitive.
Public disclosure will be detrinental to the interest of both
rat epayers and sharehol ders that maxi num value is received
t hrough divestiture. Because of the sensitive nature of this
i nformati on we decide to preclude discovery until after the bid
process.

3. | ECG-02-13

We view information about the initial responses to the
Phase | bids to be extrenely sensitive. W decide that the
informati on about the initial bid responses is not discoverable
at this tinme. This information will be discoverable after the
bid process is conplete and CVP seeks approval of the sale to the
wi nni ng bi dder or bidders.

4. | ECG 02-24 and | ECG 02-29

These requests that seek analysis of alternative sale
scenarios are relevant to the question of the design of CW' s
pl an such as the packaging of the assets into particul ar business
units. W also find that the information requested is | ess
sensitive than the value analysis or bid analysis asked for in
t he questions above, provided that any anal ysis of market
val uation of the assets such as asked in I ECG -02-10 is redact ed.

Protection from public disclosure of this information
is still warranted, with access restricted to the Comm ssion, its
advi sors and consultants, the OPA and its consultants and counsel
of intervenors. CM should provide a draft protective order to
t he Hearing Exam ner.

S. | ECG-02- 26

The projections for the price of energy and capacity
for the next 18 years are nore relevant to the sale of asset
approval docket than the plan approval proceeding. Mreover, it
is unfair to give this information to | ECG because of its
potential dealings with CVP between now and the date of retai
access. These projections are not discoverable at this tine.



6. Exam ners-02-07

This question relates to information about Phase |
bi dders. As described above, this information is extrenely
sensitive and the gravity of harm of any public disclosure is
severe. W find that discovery should not be had until after the
bid process is over and the sale of asset cases before us.

7. Exani ner s- 04- 04

To the extent that reports sought in this request fal
into the categories of information asked for in Exam ners-02-07
or |ECG 02-13, then the information is not discoverable at this
time. To the extent that the infornmation sought consists of
reports or general analyses of the bidding process or timng and
the like, the information is discoverable.

Accordingly, on reconsideration we
ORDER

That the Exam ner’s discovery rulings are nodified as
described in the body of this Order.

Dat ed at Augusta, Miine this 14th day of Novenber, 1997.
BY ORDER OF THE COWM SSI ON

Dennis L. Keschl
Adm nistrative Director

COWMM SSI ONERS VOTI NG FOR: Wl ch
Nugent
Hunt



